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Rec_r'ded in Off._cial Re¢or'ds
Cmun%y o£ R_ver'side ,

Mr. Thomas Foster , G_ryL. Orso
Foster-Gardner_Inc.. _ssassor, County Clerk & Reeordel-

Coachetia, California I
WHEN RECORDED,MAIL TQ: I

.... i

Department of Toxic Substances Control I
Southern California Cleanup Operations Branch I
5796 Corporate Avenue J
Cypress, CA 90630 M s u P_ ,,z_I : IBA - pCOR NGCOR SMF MtSc.

ATTENTION: _|r. Thomas Cota, Chief _ ]_ ! I

SPACE ABO A a L _.y Lo._ ._.o .c._ _._,

HAZARDOUS WASTE COVENANT I 0 1
(Health and "Safety Code section 25355.5 )

ENVIRONMEN'CAL RESTRICTION (CivilCode section 1471(c)).

(Re: Foster-Gardner, lnc:[ Assessor' s Parcel Number 7652-400-08; and Foster

Manufacturing, Inc., Assessor's Parcel Number 7652-400-07)

This Covenant and Agreement ("Covenant") is made by and between Foster-Gardner,
Inc., Foster Manufacturing, Inc., and their successors and assigns (the "Covenantors"),
the current owner of property' situated iri Coachella, County of Riverside, State of
California, described in Exhibit "A,",a_tached hereto and incorporated herein by this
reference (the "Property"), and the Department of Toxic Substances Control (the
"Department"). Pursuant to Civil Code section 1471(c), the Department has determined
that this Covenant is reasonably necessary to protect present or future human health or
safety or the environment as a result of the presence on the land of hazardous materials
as defined in Health and Safety Code ("H&SC") section 25260. The Covenantor and
the Department, collectively referred to as the "Parties," hereby agree, pursuant to Civil
Code section 1471(c) and H&SC section 25355.5(a)(1)(C) that the use of the Property
be restricted as set forth in this Covenant.
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- ARTICLEI
STATEMENT OF FACTS

1.05. The Property, totaling approximately 2.79 acres, is more particularly described
and depicted in Exhibit "A," attached hereto and incorporated herein by this reference.
This property is more specifically described as Foster-Gardner, Inc., Riverside County
Assessor' s Parcel Nos.: 765%400-07 and 7652-400-08. _'s_ _,:_._,_.d_-./ID

1.02. Covenantor is remediating the Property under the supervision and authority of
the Department pursuant'to a Removal Action Work,plan, which the covenantor provided
in accordance with the Imminent and Substantial Endangerment Order and Remedial
Action Order 92/93-004, issued by the Department on August 2t, .1992 and an
Enforceable Agreement (Agreement) between Covenanter and the Department. The
Department has determined (under its own processes and without concurrence by the
Covenantor) that hazardous substances, as defined in H&SC section 25316, which are
also hazardous wastes as defined in H&SC section 25117 and hazardous materials as

defined in H&SC section 25260 remain in the soil and groundwater in and under
portions of the Property. The Removal Action Work,plan provides that a deed restriction
will be required as part of the site remediation. The Removal Action Work,plan also
identifies removal alternatives for compounds of potential concern in soil and
groundwater at the Property. Compounds of potential concern in the soil are
organochlorine p6s{i_ides and volatile organic compounds. Compounds of potential
concern in the groundwater, include ammonia, volatile organic compounds and
organochorine pesticides.. The Removal Action Work,plan, containing a Final Health
Risk` Assessment, was approved by the Department on March 20, 1997. Foster-
Gardner has also prepared an Operations and Maintenance Plan, dated September 1,
2000, which describes methods for monitoring the efficiency of the groundwater removal
alternative selected in the Removal Action Workplan. The monitoring methods involve
the use of groundwater monitoring wells ("Monitoring Wells"). The locations of the
Monitoring Wells are shown on Exhibit "B."

1.03. Groundwater in the vicinity of'the Property is reported to be approximately 8.5 to
approximately 10.5 feet below ground surface. Contaminants in the groundwater are
reported to include ammonia (up to 7,100,000 ug/L), 1,2-dichloropropane (up to 290
ug/L), 1,2-dichloroethane (up to 37 ug/L), benzene (up to 3.7 ug/L, and 1,2-
dibromomethane (up to 45 uglL). Maximum contaminant levels are 35,000 ug/L [or
ammonia, 5 ug/L for 1,2-dichloropropane, 5 ug/L for 1,2-dichloroethane, 5 ug/L for
benzene, and 0.05 ug/L for 1,2-dibromethane. Using its own processes and without
concurrence by the covenanters, the Department has determined that the groundwater
contaminants exceed acceptable health risk,-based levels.
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ARTICLE II
DEFINITIONS

Z01. Department. "Department" means the California Department of Toxic Substances
Control and includes its successor agencies, if any.

2.02. Owner. "Owner" means the Covenantor, its successors in" interest, and
their successors in interest, including hairs and assigns, who at any time hold title to all
or any portion of the Property.

2.03. Occupant. "Occupant" means Owners and any person or entity entitled by
ownership, leasehold, or other legal relationship to the right to Occupy an..y portion of the
Property.

ARTICLE III
GENERAL PROVISIONS

3.01. Restrictions to Run with the Land. This Covenant sets forth protective provisions,
covenants, restrictions, and conditions (collectively referred to as "Restrictions"), subject
to which the Property and even/portion thereof shall be improved, held, used, occupied,
leased, sold, hypottl_cated, encumbered, and/or conveyed. Each and every Restriction:
(a) runs with the land pur§uant to H&SC section 25355.5(a)(1)(C) and Civil Code
section 1471; (b) inures to.the benefit of and passes with each and every portion of the
Property; (c) is for the benefit of, and is enforceable by the Department; and (d) is
imposed upon the entire Property unless expressly stated as applicable only to a
specific portion thereof.

3.02. Bindinq upon Owners/Occupants. Pursuant to H&SC section 25355.5(a)(1)(C),
this Covenant binds all owners of the Property, their heirs, successors, and assignees,
and the agents, employees, and lessees of the owners, heirs, successors, and
assignee.s. Pursuant to Civil Code section 1471(b), all successive owners of the
Property are expressly bound hereby for the benefit of the Department.

3.03. Written Notice of the Presence of Hazardous Substances. Prior to the sale,
lease or sublease of the Property, or any portion thereof, the owner, lesser, or sublessor
shall give the buyer, lessee, or sublessee notice that hazardous substances are located
on or beneath the Property.

3.04. Incorporation into Deeds, Leases and Subleases. The Restrictions set forth
herein shall be incorporated by reference in each and all deeds, leases and subleases
for any portion of the Properly.
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3.05. ConVeyance Of Property. The Owner shall provide notice to the Department not
later than thirty (30) days after any conveyance of any ownership interest in the
Property (excluding mortgages, Liens, and other non-possessory encumbrances). The
Department shall not,-by reason of this Covenant, have authority to approve,
disapprove, or otherwise affect proposed conveyance, except as otherwise provided by
law, by administrative order, or by a specific provision of this Covenant.

ARTICLE IV
.. RESTRICTIONS

4.01. Prohibited Uges. The Property shall not be used for-any of the following
purposes: .

(a) A residence, including any mobile home or factory built housing,
constructed or installed for use as residential human habitation.

(b) A hospital for humans.
(c) A public or private school for persons under 21 years of age.
(d) A day care center for children.

4.02. Soil Manaqement

(a) No activities that.will disturb the soil at or below 8.5 feet
below ground.,'level (e.g., excavation, grading, removal,
trenching, filling, earth movement or mining) shall be allowed
on the Property without a Soil Management Plan and a
Health and Safety Plan approved by the Department.

(b) Any contaminated soils brought to the surface by grading,
excavation, trenching or bdcldiiling shall be managed in
accordance with all applicable provisions of state and federal
law.

(c) The Owner shall provide the Department written notice at
least fourteen (14) days prior to any filling, grading, mining or
excavating on the Property, or any building activity that will
cause significant disturbance of the soils.

4.03. Prohibited Activities. The following activities shall not be conducted a.t the
Property:

(a) Raising of food (livestock, food crops, etc.).
(b) Drilling for water, oil, or gas.
(c) Groundwater:
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(1:_ The:construction or drilling of any well except as required by
government environmental regulators to investigate and remediate
groundwater;

(2) The extraction, utilization, or consumption of any groundwater on the
Property, except that groundwater may be extracted :

(A) as required by government environmental regulators to
investigate and remediate groundwater;

(B) for dewatering that is necessary during construction,
maintenance and repair where all requirements of a: Groundwater
Management Plan as approved by DTSC has been met, and if
required by the approved GrOundwater Management Plan, the
groundwater is containerized, characterized and transported offsite
in compliance with all federal and state laws, regulations and
ordinances.

(3) The discharge of groundwater onto the surface of the Property.

4.04. Non-Interference with Cap. Covenanter agrees:

(a) Activities that are._reasonabty likely to disturb the integrity Of Cap
(e.g. excavation, grading, removal, trenching, . filling, earth
movement; or mining) shall not be permitted on the Capped
Property without prior review and approval by the Department.

(b) All uses and development of the Capped Property shall preserve
the integrity of the Cap.

(c) The Cap shall not be altered without written approval by the
Department.

(d) Covenanter shall notifythe Department of each of the following: (i)
the type, cause, location and date of any damage to the integrity of
the Cap and (ii) the type and date of repair of such damage.
Notification to the Department shall be made as provided below
within ten (10) working days of both the discovery of any such
disturbance and the completion of any repairs. Timely and accurate
notification by any Owner or Occupant shall satisfy this requirement
on behalf of all other Owners and Occupants.

4.05. Non-Interference with Groundwater Wells. Covenanter agrees:
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(a) Activities that may disturb the Monitoring Wells shall not be
permitted on the Property without prior review and approval by the
Department.

(b) All uses and development of the Capped Property shall preserve
the integrity of the Monitoring Wells.

(c) The Monitoring Wells shall not be altered or abandoned without
written approval by the Department.

(d) Covenantor shall notify the Department of each of the following: (i)
the type, cause, location and date of any damage to the Monitoring
Wells and (it) the type and date of repair of such damage.
Notification to the Department shall be made as provided below
within ten (10) working days of both the discovery of any such
disturbance and the completion of anY repairs. Timely and a_:curate
notification by any Owner or Occupant shall satisfy this requirement
on behalf of all other Owners and Occupants.

4.06. Access for Department. The Department and its designees shall have
reasonable right of entn/ and access to the Property for inspection, monitoring, and
other activities consistent with the purposes of this Covenant as deemed necessary by
the Department in order to protect the public health or safety, or the environment.

4.07. Access For Irn_)lementinq. Operation and IVlaintenance. The entity or person
responsible for implementing the Operation and Maintenance Agreement shall have
reasonable right of entry and _;ccess to the Property for the purpose of implementing the
Agreement until the Department determines that no further Operation and Maintenance
is required.

ARTICLE V
ENFORCEMENT

5.01. Enforcement. Failure of the Covenanter, Owner or Occupant to comply with any
of the Restrictions specifically applicable to it may be grounds for the Department to
require that the Covenantor or Owner modify or remove any improvements
("Improvements" herein shall mean all buildings, roads, driveways, and paved parking
areas) constructed or placed upon any portion of the Property in violation of the
Restrictions. This Covenant shall be enforceable by the Department pursuant to Health
and Safety Code, Division 20, Chapter 6.5, Article 8 (commencing with section 25"180)
or other applicable law. The Department and the Covenantors each reserve all of their
respective legal rights, remedies and defenses with respect to any enforcement actions
that may be pursued hereunder.
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ARTICLE VI

VARIANCE. TERMINATION, AND TERM

6.01. Variance. Covenanter, or any other interested party, may apply to the
Department for a written variance from the provisions of this Covenant. Such application
shall be made in accordance with H&SC section 25233.

6.02 TT_ermination_ Covenantor, or any other interested party, may apply to the
Department for a termination of the Restrictions or other terms of this Covenant as they
apply to all or any portion of the Property. Such application shall be made in accordance
withH&SCsection25234.

6.03 Term. Unless ended in accordance with the Termination paragraph above, by
law, or by the Department in the exercise of its discretion, this Covenant shall continue
in effect in perpetuity.

ARTICLE VII
MISCELLANEOUS

7.01. No DedicationJntended. Nothing set forth in this Covenant shall be construed to
be a gift or dedication, or offer of a gift or dedication, of the Property, or any portion
thereof to the general public or anyone else for any purpose whatsoever.

7.02. Deloartment References. All references to the Department include successor
agencies/departments or other successor entity.

7.03. Recordation. THe Covenantor shall record this Covenant, with all referenced
Exhibits, in the County of Riverside within ten (10) days of the Covenantor's receipt of a
fully executed original.

7.04. Notices. Whenever any person gives or serves any Notice ("Notice" as used
herein includes any demand or other communication with respect to this Covenant),
each such Notice shall be in writing and shall be deemed effective: ('1)when delivered,
if personally delivered to the person being served or to an officer of a corporate party
being served, or (2) three (3) business days after deposit in the mail, if mailed by United
States mail, postage paid, certified, return receipt requested:

To Owner: Mr. Thomas Foster

Foster-Gardner, Inc.
1577 First Street
Coachella, California 92236
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To Department: Mr Greg Holmes, Unit Chief
Department of Toxic Substances Control
Southern California Cleanup Operations Branch
5796 Corporate Avenue
Cypress, California 90630

Any party may change its address or the individual to whose attention a Notice is to be
sent by giving written Notice in compliance with this paragraph.

7,05 Partial Invalidity If any portion of the Restrictions or other term set forth herein is
determined by a court of competent jurisdiction to be invalid for a_iy reason, the
surviving portions of this Covenant shall remain in full force and effect as if such portion
found invalid had not been included herein

7.06 StatL!tory References All statutory references include successor provisions.

IN WITNESS WHEREOF, the Parties execute this Covenant.

f . I'.M ,C.

Covenantor: Foster-Gardner, Inc ,.;:o_,Z=/z A/._A_f-_c/4_J.'-?

Title: Thomas Foster, Vice-President

Department of Toxic Substances Control

-By: ___ Date: _/_J0"32.

Title: Thomas M Cote, Chief

Southern California Cleanup Operations Branch, Cypress
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STATE OF CALIFORNIA

COUNTY O_'d_ tfs__

Onthis_ _-_-'-__--_-& dayof ___(tq4.1t_Gf-c_ ,intheyear _(_ ,

before m_ _q.4N {_---_-_'Z__{U.E-m'_F-T4- "_,[f)_'T-PnZV , personally appeared

personally known to me (or proved lo me on the basis of satisfactory evidence) to be
the person(s//whose name(_]_)tsr_ subscribed to the within instrument and
acknowledged me that_/'sT_eTtJ:_y executed the same in __ authorizedto

capacity(i#s_', and that b_r/their signature(_,/ on the instrument the person(zs_,or

the entity upon behalf of which the person(_acted, executed the instrument.

WlT_hand and offici_J-se,al.

Sig " " _ C_mm_> _.
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StateofCalifornia

ceentyofd P- 'CGE: ss.

personallyappeared <Tt4_IV',-C'_ _[_cQYtAE'L.. e_a=na_ll¢olOm_e_(_._.,'J_n_oo¢,_ota,_Pnb_
Name(s) o( Sig[lerts J

_enally known to me
d to me on the basis of satisfacton]

evidence

to be the person(s) whose name(s) is/are

__ subscribed to the within instrument and
acknowledgedto me that he/she/theyexecuted

Commis._ion#1328712 = the same in his/her/their authorized
_ Notary_ublic- Califamia _ capacity(los), and that by his/her/their
_ OrangeCounty _ signature(s)on the instrumentthe person(s), or

,_ "_4_" _'y_yC,_rsmF_._i_Nov6.2eO5 the entity upon behalf of which the person(s)
acted, executedtheinstrument.

_ ,_[gnaluIe'_t No_IY P_b_c

. _,I_.-_. -

OPTIONAL
Though the informaEon below iS not required by faie it may prove valuable to pefso#-_ relying on the document and could prevent

fraudulent remove/aed reattachment of thts form to another document.

Description of .Attached Document

"RUeorTypeofDocument: _3dk_-'_OL.',_ C,"JtL_%TC:- C_,b'O_"_

DocumentDate: "..'.'.'.'.'.'.'.'_L--_"--0_____ Numberof Pages: 0 _

Signer(s)OtherThan NamedAbove:"_3p£_ _-_--_,_-r_ .

Capacity(ies) Claimed by Signer

Signer'sName: '-_.V,3_",_/'_ £_\C_ke_$L C_-_"_ -

El Individual C'_t__E:, _O_._.XFL_-.J_ Ck_Lt_2_2.-_'t_ Top oLthurnb here

El Partner--[] Limited ElGeneral (']__\_
[] Attorney-in-Fact

Trustee
[3 Guardian or Conservator
[] Other:

Signer Is Representing:

© t999 NalJcaa(Nolary AssO_iat(oa* 9350 I_e 80[0 Ave., RO, Box240_ • Chals_vortb,CA 91313 _,_02"m,_w.lta_onalnola_._fg £[ed. NO. _907 Reorder;.CaJlT{_I-Free 1.6(_e-a76-6827
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SCHEDULE A

THE L_D REFERRED TO HEREIN IS SITUATED IN THE STATE OF

CALIFORNIA, COUNTY OF RIVERSIDE, AND IS DESCRIBED AS FOLLOWS:

PARCEL ! :

THAT PORTION OF LOT(S) 4 OF COACHELLA LAND COMPANY'S

SUBDIVISION OF SECTION 5, TOWNSHIP 6 SOUTH, RANGE 8 EAST, SAN

BEP_ARDINO BASE AND MERIDI_h_; AS SHOWN BY MAP ON FiLE IN BOOK 4

PAGE(S) 53, OF MAPS, RECORDS OF RIVERSIDE COUNTY, CALIFORNIA,
TOGETHER WITH THAT PORTION OF LOT A OF AMENDED MAP OF COLBERT'S

ADDITION, ON FILE IN BOOK 18 PAGE 26, OF MAPS, RECORDS OF

RIVERSIDE COUNTY_ CALIFORNIA, DESCRIBED AS FOLLOWS:

BEGIWNING AT THE MOST EASTERLY CORNER OF SAID LOT 4 ; THENCE

SOUTHWEST 450.00 FEET ON THE SOUTHEAST LINES OF SAiD LOT a_AND

SAID LOT A TO THE TRUE POINT OF BEGINNING; THENCE CONTINUING
SOUTHWEST I10.00 FEET ON THE SOUTHEAST LINE OF SAID LOT A;

THENCE NORTHWEST 270.00 FEET, PARALLEL WITH THE NORTHEAST LINE
OF SAID LOT 4; THENCE NORTHEAST Ii0.00 FEET, P_ARALLEL WITH THE

SOUTHEAST LINE OF SAID LOT A; THENCE SOUTHEAST 270.00 FEET TO
THE TRUE POINT OF BEGIINNING.

PARCEL 2 : --_

THAT PORTION OF LOT 4 OF COACHELLA LAND COMPA_Y'S SUBDIVISION

OF SECTION 5, TOWNSHIP 6 SOUTH, RANGE 8 EAST, SAN BERNARDINO

BASE AND MERIDIAN, AS SHOWN BY MAP ON FILE IN BOOK 4 PAGE(S)

53, OF MAPS, RECORDS OF RIVERSIDE COUNTY, CALIFORNIA, DESCRIBED
AS FOLLOWS :

BEGINNING AT THE MOST EASTERLY CORNER OF SAiD LOT 4; THENCE
SOUTHWEST 560.00 FEET ON THE_SOUTHEAST LINE OF SAID LOT 4 AND

THE SOUTHEAST LINE OF LOT A OF THE AMENDED MAP OF COLBE_T'S

ADDITION RECORDED IN BOOK 18 PAGE 26, OF _L_PS, RECORDS OF

RIVERSIDE COUNTY, CALIFORNIA; THENCE NORTHWEST 270.00 FEET,
PARALLEL WITH THE NORTHEAST LINE OF SAID LOT 4 TO THE TRUE

POINT OF BEGINNING; THENCE CONTINUING NORTHWESTERLY 84.35 FEET,
PARALLEL WITH SAID NORTHEASTERLY LINE; THENCE NORTH 00°13 '00"

EAST, 227.61 FEET; THENCE NORTH 87055'00 ''EAST, 305.54 FEET TO
A _OINT ON THE NORTHWESTERLY LINE OF THE LAND D_SCRIBED IN THE

DEED TO A.E. SWINDLER, A MARRIED MAN, RECORDED JANUARY 14, 1954

AS INSTRD_4ENT NO. 1955 OF OFFICIAL RECORDS; THENCE SOUTH
53°56'00 '' WEST, 119.00 FEET TO THE MOST WESTERLY6 CORNER OF LAST

SAID LAND; ALSO BEING THE MOST NORTHERLY CORNER OF THE LAND



DESCRIBED _ THE DEED TO A.E. SWINDLER, A A M_RIED MAN,
RECORDED M_Y 14, 1957 AS INSTRUMENT N'O. 34982 OF OFFICIAL

RECORDS; THENCE SOUTH 21055'00" WEST, 188.65 FEET ON. THE

NORTHWESTERLY LINE OF SAID L_ND TO THE MOST NORTHERLY CORONER OF
THE LAND DESCRIBED IN THE DEED TO JOHN N. VEVERSI ET UK,

RECORDED JANUARY 171 1955 AS INSTRUMENT NO. 3331 OF OFFICIAL

RECORDS; THENCE SOUTH 53°56'00 ''WEST, Ii0.00 FEET ON THE
NORTHWESTERLY LiNE OF SAID LAND TO THE TRUE POINT OF BEGINNING;

EXCEPT TEAT PORTION DESCRIBED AS FOLLOWS:

BEGInnING AT THE MOST WESTERLY CO_NER OF THAT PARCEL OF L_D

CO_B_YED TO A.E. SWINDLER BY DEED RECORDED JANUARY 14_ 1954 AS

INSTRUMENT NO. 1955 OF OFFICIAL RECORDS; THENCE NORTH 53°56_00 ''

EAST, 111.99 FEET ON THE NORTHWESTERLY LINE OF SAID PARCEL;
THENCE SOUTH 88°03'51 '' WEST, 66.56 FEET; THENCE SOUT_ 20°39'00 ''

WEST, 68.05 FEET TO THE POINT OF BEG!NNINO.
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Under the prev_sions of Government Code 27361.7, t certify under _e
penalty of perjury that the notary seal on the document to which this
statement is attached reads as foltows:

Name of Notary: _f_//_'_¢- _?, //'<_-/_/_"<=_/a_

Commission#: /2 f/,#_ 7

Place of Executiorc ;_, _#/as/ _,_ Co_-,_,C72I
/

Date Commission Expires: /_-_. -__ _

Date: _?/2/_ a--

Signature: ./_--.._ 74 ( .-


